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by	Heron	Qian,	Attorney,	Law	Offices	of	Jonathan	Liang	
info@lianglaw.com	

	
	

Six	Effective	Tactics	for	H1B	Filings	and	RFEs	in	the	Trump	Era	
and	

How	to	Take	Advantage	of	STEM	Majors	
	
	
For	the	past	two	years,	without	passing	any	meaningful	immigration	legislation	through	Congress,	
the	 Trump	 administration	 has	 been	 quietly,	 yet	 effectively	 attacking	 the	 H1B	 working	 visa	
program	through	issuing	Requests	for	Evidence	(RFE)	for	70%-80%	of	H1B	filings.		These	RFEs	are	
often	over	15-page	long,	with	a	laundry	list	of	requests	that	are	extremely	time-consuming	to	
respond	properly.		H1B	employers	may	spend	days	gathering	all	the	necessary	documents,	some	
of	which	may	involve	sensitive	or	confidential	information	that	employers	may	think	twice	before	
releasing.		Between	the	tedious	work	and	the	uncertainty	of	a	final	approval	after	making	the	RFE	
response,	many	employers	simply	give	up,	which	is	exactly	the	outcome	intended	by	the	Trump	
administration.	
	
This	article	offers	six	effective	strategies	for	H1B	initial	filings	and	subsequent	RFEs	in	the	Trump	
era,	and	also	explains	how	to	take	advantage	of	the	STEM	majors	if	an	H1B	candidate	has	earned	
a	degree	in	science,	technology,	engineering,	mathematics	or	related	fields.				
	

1. Focus	on	the	Position	Offered,	Not	the	H1B	Candidate		
	
There	are	two	basic	requirements	for	an	H1B:	(1)	the	position	offered	qualifies	as	an	H1B	specialty	
occupation,	which	is	defined	as	an	occupation	that	requires	the	attainment	of	a	bachelor’s	degree	
or	higher	in	a	specific	specialty	field	directly	related	to	the	occupation,	as	a	minimum	for	entry	
into	the	occupation;	(2)	the	H1B	candidate	holds	a	bachelor’s	degree	or	higher	 in	this	specific	
specialty	field.			
	
A	common	misconception	is	that	if	a	candidate	holds	a	bachelor’s	degree	or	higher	in	a	specific	
specialty	field	directly	related	to	the	position	offered,	then	the	H1B	requirements	have	been	met.		
In	fact,	a	candidate	holding	a	qualifying	degree	only	meets	the	second	requirement	for	H1B,	not	
the	first,	namely,	the	position	offered	qualifies	as	an	H1B	specialty	occupation.			
	
95%	of	the	RFEs	request	additional	evidence	and	explanation	as	to	why	the	position	requires	the	
attainment	of	a	bachelor’s	degree	or	higher	 in	a	specific	specialty	 field	directly	 related	to	the	
occupation,	 thus	qualifying	as	an	H1B	specialty	occupation.	 	U.S.	Citizenship	and	 Immigration	
Services	(USCIS),	the	agency	that	adjudicates	all	H1B	filings,	loves	to	use	the	“specialty	occupation”	
issue	to	RFE	and	deny	H1B	cases.		For	example:		
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- A	candidate	with	a	master’s	degree	 in	electrical	engineering	 is	offered	 the	position	of	
electrical	engineering	technician.	

- A	candidate	with	a	bachelor’s	degree	 in	computer	science	 is	offered	the	position	of	 IT	
support	technician.	

- A	candidate	with	a	master’s	degree	in	accounting	is	offered	the	position	of	accounting	
assistant.			

	
None	 of	 the	 above	 would	 qualify	 for	 an	 H1B	 because	 the	 positions	 offered—electrical	
engineering	 technician,	 IT	 support	 technician,	 and	 accounting	 assistant—do	 not	 require	 a	
bachelor’s	degree	or	higher	in	a	specific	specialty	field	as	a	minimum	for	entry	into	the	position	
in	the	United	States.		Candidates	with	a	generalized	bachelor’s	degree	(as	opposed	to	a	degree	
in	a	specific	specialty	field	directly	related	to	the	position),	an	associate’s	degree,	or	in	some	cases	
a	high	school	diploma,	would	qualify	for	such	positions	as	an	electrical	engineering	technician,	IT	
support	technician,	or	accounting	assistant	through	a	reasonable	period	of	on-the-job	training.		
In	other	words,	if	most	U.S.	employers	do	not	require	a	bachelor’s	degree	or	higher	in	a	specific	
specialty	field	directly	related	to	the	position	when	recruiting	for	the	position,	then	this	position	
does	not	qualify	for	an	H1B.			
	
In	sum,	when	preparing	H1B	documents,	either	for	the	 initial	 filing	or	for	the	subsequent	RFE	
response,	the	focus	should	always	be	on	the	position	itself,	describing	the	position	offered	is	so	
complicated,	unique,	 and	advanced	 that	 the	knowledge	and	 skills	 required	 to	perform	 in	 the	
position	 can	 only	 be	 obtained	 through	 the	 attainment	 of	 a	 bachelor’s	 or	 higher	 degree	 in	 a	
specific	specialty	field.		The	background	of	the	candidate,	other	than	the	fact	that	he/she	received	
a	bachelor’s	or	higher	degree	in	a	specific	specialty	field,	is	completely	irrelevant.		Whether	the	
candidate	 graduated	 from	 an	 Ivy	 League	 school,	 or	 received	 prestigious	 awards,	 or	 had	
exceptional	professional	experience	with	leading	firms	in	the	industry,	has	absolutely	no	bearing	
on	the	outcome	of	the	H1B	case.			
	

2. H1B	Position:	Go	High	Instead	of	Staying	Low		
	
Given	the	definition	of	an	H1B	specialty	occupation,	positions	that	are	specialized,	advanced	or	
higher-level	 inherently	have	a	better	chance	of	 success	 than	basic,	entry-level	positions.	 	The	
position	of	scientist	qualifies	for	an	H1B	and	the	position	of	lab	assistant	does	not;	the	position	
of	engineer	qualifies	for	an	H1B	and	the	position	of	technician	does	not;	the	position	of	lawyer	
qualifies	 for	 an	 H1B	 and	 the	 position	 of	 paralegal	 does	 not;	 the	 position	 of	 medical	 doctor	
qualifies	for	an	H1B	and	the	position	of	nurse	does	not.	
	
Going	back	to	the	examples	listed	under	#1:		
	

- A	candidate	with	a	master’s	degree	in	electrical	engineering	would	qualify	for	an	H1B	if	
the	position	offered	is	electrical	engineer	instead	of	electrical	engineering	technician.	

- A	candidate	with	a	bachelor’s	degree	in	computer	science	may	qualify	for	an	H1B	if	the	
position	offered	is	IT	support	engineer	instead	of	IT	support	technician.	
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- A	candidate	with	a	master’s	degree	in	accounting	would	qualify	for	an	H1B	if	the	position	
offered	is	accountant	instead	of	accounting	assistant.			

	
Since	Trump	took	office,	USCIS	has	started	to	scrutinize	many	professional	positons	that	used	to	
qualify	for	H1B,	and	issue	extensive	RFE	requesting	evidence	for	the	position’s	qualification	as	a	
specialty	occupation.	 	When	filing	an	H1B	in	this	hostile	environment,	 it	 is	critical	for	the	H1B	
candidate	and	the	employer	to	choose	a	higher	level	position	when	possible,	in	order	to	increase	
the	chance	of	approval.		A	higher	level	position	also	makes	the	subsequent	RFE	response	a	lot	
easier	because	a	higher	level	position	generally	requires	a	higher	level	of	education	compared	to	
its	counterpart	at	entry	level.		For	example:			
	

- The	 controller	 position	would	 have	 a	 higher	 chance	 of	 approval	 than	 the	 accountant	
position.	

- Software	engineer	is	better	than	computer	programmer	for	an	H1B.	
- Scientist	or	researcher	is	a	better	H1B	title	than	research	associate.	
- Legal	consultant	is	not	as	good	a	title	as	attorney	for	an	H1B	filing.		
- Market	research	analyst	has	a	better	chance	of	H1B	approval	than	sales	specialist.			

	
3. Take	Advantage	of	STEM	Majors		

	
If	an	H1B	candidate	has	a	degree	in	STEM	majors,	i.e.,	majors	in	science,	technology,	engineering	
and	mathematics	related	fields,	the	candidate	already	has	a	huge	advantage	over	his/her	peers.			
	
First	of	all,	STEM	degree	graduates	can	be	granted	up	to	3	years	of	optional	practical	training	
(OPT),	 which	 means	 they	 will	 have	 plenty	 of	 time	 to	 wait	 out	 the	 prolonged	 H1B	 and	 RFE	
adjudication	process	while	working	for	the	H1B	employer.		Second,	USCIS	is	traditionally	more	
lenient	on	H1Bs	filed	for	STEM	majors	because	the	U.S.	job	market	has	a	real	shortage	of	workers	
with	higher	education	in	science,	technology,	engineering	and	mathematics	related	fields.		Third,	
recently	there	are	rumors	that	Congress	plans	to	increase	the	H1B	annual	quota	for	STEM	degree	
graduates	from	U.S.	schools	while	decreasing	the	quota	for	regular	H1Bs.			
	
Most	importantly,	STEM	degree	graduates,	with	three	years	of	optional	practical	training	(OPT),	
may	have	enough	time	to	skip	the	difficult	H1B	process	and	directly	go	through	the	employment-
based	green	card	application	process.		Currently,	PERM	Labor	Certification	process,	including	the	
pre-filing	DOL	wage	determination	and	recruitment	process,	may	take	about	10-12	months.		The	
subsequent	I-140	petition	takes	2	weeks	with	the	premium	processing	service	option.		The	final	
I-485	application,	plus	the	interview	process,	takes	another	3-6	months.		STEM	degree	graduates,	
if	not	born	in	a	country	subject	to	significant	visa	backlog	such	as	China	mainland	or	India,	may	
receive	their	green	cards	before	the	OPT	runs	out.			
	
If	 an	H1B	 candidate	has	a	degree	 in	 STEM	majors,	 to	ensure	a	higher	 chance	of	 success,	 the	
position	 offered	 should	 be	 directly	 in	 the	 field	 of	 science,	 technology,	 engineering	 or	
mathematics.		For	example:		
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- A	graduate	with	a	degree	in	industrial	engineering	may	qualify	for	various	positions	such	
as	supply	chain	analyst,	industrial	engineer,	operations	analyst,	logistics	analyst,	etc.,	but	
for	the	purpose	of	an	H1B	filing,	the	best	option	is	industrial	engineer.	

- A	 graduate	 with	 a	 degree	 in	mathematics	may	 qualify	 for	 positions	 such	 as	 financial	
analyst,	 statistician,	 business	 data	 analyst,	market	 analyst,	 etc.	 	 If	 an	H1B	 is	 required,	
statistician	is	definitely	the	better	choice.			

- A	graduate	with	a	degree	in	computer	science	may	be	offered	such	positions	as	IT	project	
manager,	software	developer,	system	analyst,	customer	support	specialist,	etc.		Software	
developer	is	more	suitable	for	an	H1B.		

	
4. H1B	Salary:	Go	for	Wage	Level	Two	or	Above,	if	Possible		

	
Each	H1B	position,	depending	on	its	title,	duties,	and	knowledge/skills	required,	is	classified	as	
one	 of	 the	 O*NET-SOC	occupations.	 	 The	 Occupational	 Information	 Network	 (O*NET)	 is	 a	
Standard	Occupational	Classification	(SOC)	based	system	sponsored	by	U.S.	Department	of	Labor	
(DOL).		Each	occupation	is	assigned	four	wage	levels	by	DOL.		The	assignment	of	the	level	one	
wage	indicates	an	entry-level	position	within	the	occupation	without	any	experience,	supervisory	
responsibilities	or	other	 special	 requirements.	 	A	higher	 level	position	 that	 requires	 a	 certain	
number	of	years	of	relevant	experience,	or	an	advanced	degree	(M.S.	or	Ph.D.),	or	bilingual	ability,	
or	other	special	skills,	is	assigned	to	the	level	two	wage	or	above.	
	
The	level	one	wage	is	the	minimum	salary	required	for	an	H1B	position.		Before	Trump,	USCIS	
rarely	bothered	with	the	salary	issue	as	long	as	the	level	one	wage	has	been	met.		After	Trump,	
targeting	 level	 one	wage	H1Bs	 has	 become	 a	 popular	 adjudicative	 approach,	 in	which	USCIS	
contends	in	its	RFE	notice	that	the	level	one	wage	offered	for	the	position	indicates	the	position	
itself	 is	basic	and	entry	level,	not	a	specialized	position	that	requires	a	bachelor’s	degree,	and	
therefore,	does	not	qualify	as	an	H1B	specialty	occupation.			
	
In	short,	the	level	one	wage	issue	became	a	powerful	weapon	for	the	Trump	administration	to	
crack	down	on	the	H1B	visa	program,	especially	on	the	employers	that	hire	new	graduates	with	
limited	experience,	thus	being	offered	entry-level	salaries.		In	the	past	two	years,	the	assignment	
of	 the	 level	one	wage	 to	an	H1B	position	has	been	a	 common	 trigger	 for	RFEs.	 	 The	obvious	
solution?		Choose	the	level	two	wage	or	above,	when	possible.			
	

5. Proactively	Prepare	for	Possible	RFEs:	Analyze	Employer	Staffing	and	Salary	Structure		
	
In	the	Trump	era,	one	has	to	take	possible	RFEs	into	account	even	before	filing	the	initial	H1B.		As	
discussed	above,	higher	level	positions,	STEM	field	related	job	titles,	and	higher	wage	levels,	will	
help	an	H1B	candidate	overcome	the	more	difficult	RFEs.	 	However,	what	 if	an	employer	has	
openings	 for	 only	 entry-level	 positions,	 or	 can	 only	 offer	 the	 level	 one	 wage	 because	 the	
candidate	 is	 a	 fresh	 graduate	without	 any	 relevant	 experience?	 	 It	 is	 important	 for	 the	 H1B	
employer	and	the	candidate	to	analyze	the	employer’s	staffing	and	salary	structure	before	the	
initial	H1B	filing.	
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If	current	and	former	employees,	working	in	the	same	or	similar	positions	for	this	employer,	all	
have	a	bachelor	degree	or	higher	in	a	specific	specialty	field	directly	related	to	the	position,	then	
the	employer’s	hiring	pattern	will	help	to	establish	this	position	as	an	H1B	specialty	occupation	
during	RFE	stage.			
	
Further,	 if	 current	 and	 former	 employees,	 working	 in	 the	 same	 or	 similar	 positions	 for	 this	
employer	and	at	entry	 level	with	limited	prior	experience,	were	offered	salaries	similar	to	the	
H1B	 level	 one	 wage,	 then	 the	 employer	may	 justify	 the	 level	 one	 wage	 offered	 to	 the	 H1B	
candidate	because	 the	wage	 level	 is	 consistent	with	 the	employer’s	 internal	 salary	 structure,	
regardless	 of	 whether	 the	 position	 is	 complex	 or	 specialized,	 or	 qualifies	 as	 a	 H1B	 specialty	
occupation.			
	
The	 employer’s	 past	 hiring	 practices	 and	 internal	 salary	 structure	 are	 important	 factors	 in	
determining	 H1B	 position	 title	 and	 wage	 level	 before	 filing	 the	 initial	 H1B,	 and	 will	 have	 a	
significant	impact	on	the	chances	of	overcoming	the	more	difficult	RFEs	that	involve	wage	level	
one	and	specialty	occupation	issues.		The	H1B	employer,	candidate,	and	attorney	should	take	all	
of	these	factors	into	account	before	even	beginning	the	H1B	paperwork.		
	

6. Hope	for	the	Best,	Plan	for	the	Worst	by	Securing	a	Backup	Legal	Status		
	
It’s	always	a	good	idea	to	have	a	solid	backup	plan.		In	the	Trump	era,	even	H1B	cases	that	satisfy	
all	 the	 statutory	 and	 regulatory	 requirements	 may	 encounter	 arbitrary	 denials	 by	 USCIS.		
Immigration	attorneys	across	the	country	are	reporting	bewildering	H1B	denials	for	engineers,	
developers,	mathematicians,	etc.		Although	an	H1B	candidate	is	legally	allowed	to	stay	inside	the	
United	States	while	the	case	is	pending,	an	unexpected	denial	would	trigger	the	start	of	unlawful	
presence,	and	the	candidate	must	leave	the	county	immediately	after	the	denial	decision.					
	
Unless	 the	 original	 plan	 is	 to	 leave	 the	 country	 if	 an	 H1B	 is	 denied,	 an	 H1B	 candidate	 is	
recommended	to	keep	a	valid	nonimmigrant	status	 (F1,	F2,	H4,	etc.)	 independent	of	 the	H1B	
process.		If	the	H1B	is	denied,	the	candidate	would	still	have	a	valid	status	to	stay	in	the	United	
States,	with	leisure	to	plan	for	the	next	step.			
	
	
Our	 firm	 specializes	 in	 H1B	 and	 other	 employment-based	 immigration	 matters.	 	 Email	
info@lianglaw.com	to	schedule	a	free	consultation.		
	
	


